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Note  on  Godbout  v.  Longueuil  (City),  [1997]  3  S.C.R.  844 

In  Godbout  v.  Longueuil ,  the  city  of  Longueil  adopted  a  resolution  requiring  all  new  permanent 
employees  to  reside  within  its  boundaries.  As  a  condition  of  obtaining  permanent  employment  as  a  radio 
operator  for  the  city  police  force,  the  respondent  signed  a  declaration  promising  that  she  would  establish 
her  principal  residence  in  the  city  and  that  she  would  continue  to  live  there  for  as  long  as  she  remained  in 
the  city’s  employ.  The  declaration  also  provided  that  if  she  moved  out  of  the  city  for  any  reason,  she 
could  be  terminated  without  notice.  The  respondent’s  position  became  permanent  and,  approximately  one 
year  later,  she  moved  into  a  new  house  she  had  purchased  in  a  neighbouring  municipality.  When  she 
refused  to  move  back  within  the  city’s  limits,  her  employment  was  terminated. 

A  major  issue  in  the  case  was  whether  the  Canadian  Charter  of  Rights  and  Freedoms  applied  to 
the  municipal  resolution  in  question.  La  Forest,  (L’Heureux-Dube  and  McLachlin  JJ  concurring)  held 
that  the  ambit  of  s.  32  of  the  Canadian  Charter  is  wide  enough  to  include  all  entities  that  are  essentially 
governmental  in  nature  and  is  not  restricted  merely  to  those  that  are  formally  part  of  the  structure  of  the 
federal  or  provincial  governments.  As  well,  under  s.  32,  particular  entities  will  be  subject  to  Charter 
scrutiny  in  respect  of  certain  governmental  activities  they  perform,  even  if  the  entities  themselves  cannot 
accurately  be  described  as  “governmental”  per  se. 

He  held  further  that,  since  municipalities  cannot  but  be  described  as  “governmental  entities”,  they 
are  subject  to  the  Canadian  Charter.  First,  municipal  councils  are  democratically  elected  by  members  of 
the  general  public  and  are  accountable  to  their  constituents  in  a  manner  analogous  to  that  in  which 
Parliament  and  the  provincial  legislatures  are  accountable  to  the  electorates  they  represent.  Second, 
municipalities  possess  a  general  taxing  power  that,  for  the  purposes  of  determining  whether  they  can 
rightfully  be  described  as  “government”,  is  indistinguishable  from  the  taxing  powers  of  the  Parliament  or 
the  provinces.  Third,  and  importantly,  municipalities  are  empowered  to  make  laws,  to  administer  them 
and  to  enforce  them  within  a  defined  territorial  jurisdiction.  Finally,  and  most  significantly, 
municipalities  derive  their  existence  and  law-making  authority  from  the  provinces.  As  the  Canadian 
Charter  clearly  applies  to  the  provincial  legislatures  and  governments,  it  must  also  apply  to  entities  upon 
which  they  confer  governmental  powers  within  their  authority.  Otherwise,  provinces  could  simply  avoid 
the  application  of  the  Charter  by  devolving  powers  on  municipal  bodies.  Further,  since  a  municipality  is 
governmental  in  nature,  all  its  activities  are  subject  to  Charter  review.  The  Canadian  Charter  is  therefore 
applicable  to  the  residence  requirement  at  issue  in  this  case.  The  particular  modality  a  municipality 
chooses  to  adopt  in  advancing  its  policies  cannot  shield  its  activities  from  Charter  scrutiny.  All  the 
municipality’s  powers  are  derived  from  statute  and  all  are  of  a  governmental  character.  An  act  performed 
by  an  entity  that  is  governmental  in  nature  is  thus  necessarily  “governmental”  and  cannot  properly  be 
viewed  as  “private”. 

La  Forest  J.  also  held  that  the  right  to  liberty  in  s.  7  goes  beyond  the  notion  of  mere  freedom  from 
physical  constraint  and  protects  within  its  scope  a  narrow  sphere  of  personal  autonomy  wherein 
individuals  may  make  inherently  private  choices  free  from  state  interference,  and  concluded  that  the  right 
to  choose  where  to  establish  one’s  home  falls  within  the  scope  of  this  liberty  interest,  that  the  resolution 
violate  the  right  to  liberty  in  a  manner  that  did  not  accord  with  the  principles  of  fundamental  justice  and 
was  not  saved  by  s.  1.  In  addition,  he  held  that  the  resolution  violated  s.  5  of  the  Quebec  Charter ,  which 
guarantees  the  right  to  respect  for  one’s  private  life. 

A  majority  of  the  Court  (Lamer  C.J.,  and  Cory,  Iacobucci,  Sopmka,  Major  and  Gonthier  JJ) 
agreed  that  the  resolution  was  invalid  because  it  unjustifiably  violated  s.  5  of  the  Quebec  Charter.  But  the 
majority  also  held  that  the  infringement  of  s.  5  provides  a  good  and  sufficient  basis  for  dismissing  the 
appeal  and  there  is  thus  no  need  to  consider  the  application  of  s.  7  of  the  Canadian  Charter.  In  its  view, 
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the  application  of  s.  7  may  have  a  significant  effect  upon  municipalities  and,  before  reaching  a  conclusion 
on  an  issue  that  need  not  be  considered  in  determining  the  appeal,  it  would  be  preferable  to  hear  further 
argument  with  regard  to  it,  including  the  submissions  of  interested  parties  and  intervening  Attorneys 
General. 
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of  the  benefit  to  her  will  be  delayed  until  she  is  at  a  different  point  in  her  life  cycle,  when  she  reaches 
retirement  age. 

[108]  In  these  circumstances,  recalling  the  purposes  of  s.  15(1),  I  am  at  a  loss  to  locate  any  violation  of 
human  dignity.  The  impugned  distinctions  in  the  present  case  do  not  stigmatize  young  persons,  nor  can 
they  be  said  to  perpetuate  the  view  that  surviving  spouses  under  age  45  are  less  deserving  of  concern, 
respect  or  consideration  than  any  others.  Nor  do  they  withhold  a  government  benefit  on  the  basis  of 
stereotypical  assumptions  about  the  demographic  group  of  which  the  appellant  happens  to  be  a  member.  I 
must  conclude  that,  when  considered  in  the  social,  political,  and  legal  context  of  the  claim,  the  age 
distinctions  in  ss.  44(  1)(J)  and  58  of  the  CPP  are  not  discriminatory.  [. . .] 

[110]  I  conclude,  then,  that  this  is  one  of  the  rare  cases  contemplated  in  Andrews,  supra,  in  which 
differential  treatment  based  on  one  or  more  of  the  enumerated  or  analogous  grounds  in  s.  15(1)  is  not 
discriminatory.  It  is  important  to  identify  such  cases  through  a  purposive  analysis  of  s.  15(1),  in  order  to 
ensure  that  analysis  under  s.  15(1)  does  not  become  mechanistic,  but  rather  addresses  the  true  social, 
political  and  legal  context  underlying  each  and  every  equality  claim. 

G.  Section  1  of  the  Charter 

[HI]  As  I  have  found  no  violation  of  s.  15(1)  of  the  Charter,  it  is  not  necessary  to  turn  to  s.  1. 

Appeal  dismissed. 


Notes  and  Questions 

1.  The  Court  distinguishes  between  a  rule-bound,  formal  rigid,  mechanical  formula  for  equality,  which  it 
rejects,  and  a  flexible,  nuanced,  adaptive,  contextual,  purposive  and  remedial  set  of  guidelines.  What  is  at 
stake  in  this  differentiation?  Do  you  think  that  the  Court  worked  with  the  situation  of  the  claimant  and  the 
terms  of  the  legislation  in  as  much  detail  as  was  warranted?  If  you  think  that  deeper  analysis  was  called 
for  on  some  questions,  is  this  a  failure  to  contextualize  sufficiently? 

2.  The  Court  characterizes  the  benefit  in  issue  in  Law  as  a  long-term  benefit.  What  support  does  it  offer 
for  this  characterization?  Does  it  make  sense  of  the  benefit  arrangements? 

3.  Does  it  matter,  in  terms  of  equality  analysis,  whether  the  benefit  scheme  is  based  on  governmental 
collection  and  (later)  distribution  of  contributions  or  is  funded  through  general  taxation  revenue? 

4.  In  Miron,  the  majority  of  the  Court  reflected  on  the  historical  disadvantages  of  unmarried  persons.  The 
benefit  in  Law  is  one  that  falls  in  when  one  becomes  a  widow  or  a  widower.  In  most  cases,  it  will  be  the 
female  spouse  that  survives  and  it  will  often  be  the  case  that  this  person  will  be  left  in  a  more  precarious 
economic  situation.  How  does  the  Court  deal  with  these  factors?  How  should  they  be  dealt  with  in  the 
context  of  an  equality  analysis? 

5.  The  Court  tells  Law  that  the  benefit  she  claims  now  is  unavailable  to  her  because  of  her  age,  which 
stands  as  a  proxy  for  her  ability  to  re-enter  the  job  market  and/or  to  re-marry.  Assuming  that  these  are 
real  statistical  possibilities,  they  do  not  seem  to  be  the  kind  of  transitions  that  one  can  take  quickly  and 
easily  after  the  loss  of  a  spouse.  This  seems  to  be  the  type  of  situation  that  requires  short  term,  rather  than 
long  term,  assistance.  Why  is  this  consideration  not  relevant  to  the  Court's  analysis? 


6.  If  the  benefit  scheme  is  based  on  the  idea  that  a  very  young  survivor  can  and  should  become 
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economically  self-sufficient  relatively  easily,  why  is  there  need  for  a  long  term  survivor's  benefit  at  all, 
falling  in  at  age  65? 

7.  The  likelihood  of  re-establishing  financial  security  and/or  remarrying  may  be  different  for  men  and 
women  in  the  under-45  age  bracket.  Should  the  Court  have  taken  that  into  account  in  analyzing  the 
Charter  claim? 

S.  The  Court  does  not  refer  to  the  “relevancy  test”  applied  by  La  Forest  J.  in  Egan  and,  since  its  treatment 
of  earlier  s.  15  approaches  is  very  comprehensive,  one  might  assume  that  this  test  has  been  abandoned. 

But  is  it  possible  to  read  the  Court's  decision  in  Law  as  applying  the  “relevancy  test”  to  this  legislative 
scheme? 
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NOTES  AND  QUESTIONS 

1.  The  majority  and  dissent  divide  on  the  question  of  the  intent  of  the  legislative  definition  of  “spouse” 
What  are  the  differences  in  analysis  and  supporting  materials?  Is  there  some  way  to  secure  a  stable 
methodology  for  ascertaining  purpose  so  that  this  step  of  the  analysis  does  not  deteriorate  into  a  result- 
oriented  exercise? 

2.  Compare  the  approach  of  the  Supreme  Court  of  Canada  and  the  Privy  Council  in  the  Persons  case  to 
that  of  the  various  judges  in  M.  v  .H.  in  respect  to  the  interpretation  of  gender-neutral  language  and 
gender  roles. 

3.  Gonthier  J.  concludes  that  the  extension  of  access  to  the  relationship-breakdown  regime  under  the 
Family  Law  Act  is  a  matter  of  policy,  not  a  matter  of  Charter  entitlement.  In  so  doing,  he  emphasizes 
gender  roles,  a  dynamic  of  dependence,  and  the  biological  reality  of  procreation.  Should  interpretation  of 
the  Charter  have  a  more  normative  cast,  pressing  legislatures  to  recognize  entitlements  that  abstract  from 
these  considerations? 

4.  The  Court's  decision  has  been  criticized  as  having  more  to  do  with  relieving  the  state  of  welfare 
support  obligations  than  equality  rights.  Do  you  agree? 

5.  In  this  case  the  Court  dealt  with  both  gender  roles  and  sexual  orientation.  Consider  the  other  cases  that 
you  have  read  that  raised  these  concerns.  Most  would  say  that  the  Court  has  been  much  more  progressive 
on  sexual  orientation  than  on  gender  claims.  Why?  How  does  that  pattern  affect  the  analysis  in  M.  v  H.  ? 
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Note:  The  Corbiere  Case  and  Analogous  Grounds 

In  Corbiere  v.  Canada ,  (unreported,  [1999]  S.C.J.  No.  24  (QL),  May  20,  1999),  decided  shortly 
after  Law ,  the  Court  split  five  to  four  on  the  nature  of  analogous  grounds.  The  case  concerned  s.77(l)  of 
the  Indian  Act ,  which  requires  band  members  to  be  “ordinarily  resident”  on  their  reserve  in  order  to  be 
eligible  to  vote  in  band  elections.  Non-resident  band  members  brought  a  challenge  under  s.15,  alleging 
that  residence  was  an  irrelevant  personal  characteristic  upon  which  to  deprive  them  of  a  voice  in  decisions 
which  could  deeply  affect  them,  for  instance,  the  sale  of  band-owned  land,  or  the  expenditure  of  band- 
controlled  monies. 

While  the  entire  Court  agreed  that  the  impugned  provision  violated  s.15,  the  interpretation  of  the 
‘analogous  grounds’  doctrine  differed  significantly  in  the  two  judgments.  McLACHLIN  AND 
BASTARACHE  JJ.  (Lamer  C.J.,  Cory  and  Major  JJ.  concurring)  found  that  Abonginality-residence 
(off-reserve  band  member  status)  constitutes  an  analogous  ground  of  discrimination.  They  took  the 
opportunity  to  comment  on  two  general  issues  with  respect  to  analogous  grounds:  the  implications  of  a 
finding  of  an  analogous  ground  and  the  criteria  for  identifying  an  analogous  ground.  On  the  first  issue, 
they  took  the  position  that  once  identified,  an  analogous  ground  was  to  be  regarded  in  the  same  way  as  an 
enumerated  ground,  and  would  satisfy  the  second  stage  of  the  s.15  test  from  Law  whatever  the 
circumstances  of  the  case.  A  legislative  distinction  between  on-reserve  and  off-reserve  members  of  an 
Aboriginal  band  would  now,  in  all  cases,  be  an  analogous  ground  of  discrimination.  The  remainder  of  the 
inquiry  would,  from  this  point  forward,  always  and  only  consist  of  finding  whether  the  distinction  was 
discriminatory  on  the  facts  of  a  particular  case  under  the  third  branch  of  the  Law  test:  The  majority 
conceived  of  both  enumerated  and  analogous  grounds  as  signals  of  potentially  suspect  decision-making 
that,  once  identified,  mandate  the  use  of  the  third  branch  of  the  Law  inquiry: 

[7]  The  enumerated  grounds  function  as  legislative  markers  of  suspect  grounds  associated 
with  stereotypical,  discriminatory  decision  making.  They  are  a  legal  expression  of  a  general 
characteristic,  not  a  contextual,  fact-based  conclusion  about  whether  discrimination  exists  in  a 
particular  case.  As  such,  the  enumerated  grounds  must  be  distinguished  from  a  finding  that 
discrimination  exists  in  a  particular  case.  Since  the  enumerated  grounds  are  only  indicators  of 
suspect  grounds  of  distinction,  it  follows  that  decisions  on  these  grounds  are  not  always 
discriminatory;  if  this  were  otherwise,  it  would  be  unnecessary  to  proceed  to  the  separate 
examination  of  discrimination  at  the  third  stage  of  our  analysis  discussed  in  Law ,  supra ,  per 
lacobucci  J. 

[8]  The  same  applies  to  the  grounds  recognized  by  the  courts  as  “analogous”  to  the  grounds 
enumerated  in  s.  15.  To  say  that  a  ground  of  distinction  is  an  analogous  ground  is  merely  to 
identify  a  type  of  decision  making  that  is  suspect  because  it  often  leads  to  discrimination  and 
denial  of  substantive  equality.  Like  distinctions  made  on  enumerated  grounds,  distinctions  made 
on  analogous  grounds  may  well  not  be  discriminatory.  But  this  does  not  mean  that  they  are  not 
analogous  grounds  or  that  they  are  analogous  grounds  only  in  some  circumstances.  Just  as  we  do 
not  speak  of  enumerated  grounds  existing  in  one  circumstance  and  not  another,  we  should  not 
speak  of  analogous  grounds  existing  in  one  circumstance  and  not  another.  The  enumerated  and 
analogous  grounds  stand  as  constant  markers  of  suspect  decision  making  or  potential 
discrimination.  What  varies  is  whether  they  amount  to  discrimination  in  the  particular 
circumstances  of  the  case. 

[9]  We  therefore  disagree  with  the  view  that  a  marker  of  discrimination  can  change  from 
case  to  case,  depending  on  the  government  action  challenged.  It  seems  to  us  that  it  is  not  the 
ground  that  varies  from  case  to  case,  but  the  determination  of  whether  a  distinction  on  the  basis  of 
a  constitutionally  cognizable  ground  is  discriminatory.  Sex  will  always  be  a  ground,  although 
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sex-based  legislative  distinctions  may  not  always  be  discriminatory.  To  be  sure,  R.  v.  Turpin , 
[1989]  1  S.C.R.  1296,  suggested  that  residence  might  be  an  analogous  ground  in  certain  contexts. 
But  in  view  of  the  synthesis  of  previous  cases  suggested  in  Law ,  supra ,  it  is  more  likely  that 
today  the  same  result,  dismissal  of  the  claim,  would  be  achieved  either  by  finding  no  analogous 
ground  or  no  discrimination  in  fact  going  to  essential  human  dignity. 

[10]  If  it  is  the  intention  of  L’Heureux-Dube  J.’s  reasons  to  affirm  contextual  dependency  of 
the  enumerated  and  analogous  grounds,  we  must  respectfully  disagree.  If  “Aboriginality- 
residence”  is  to  be  an  analogous  ground  (and  we  agree  with  L’Heureux-Dube  J.  that  it  should), 
then  it  must  always  stand  as  a  constant  marker  of  potential  legislative  discrimination,  whether  the 
challenge  is  to  a  governmental  tax  credit,  a  voting  right,  or  a  pension  scheme.  This  established, 
the  analysis  moves  to  the  third  stage:  whether  the  distinction  amounts,  in  purpose  or  effect,  to 
discrimination  on  the  facts  of  the  case. 

[11]  Maintaining  the  distinction  in  Law ,  supra ,  between  the  enumerated  or  analogous  ground 
analysis  and  the  third-stage  contextual  discrimination  analysis,  offers  several  advantages.  Both 
stages  are  concerned  with  discrimination  and  the  violation  of  the  presumption  of  the  equal  dignity 
and  worth  of  every  human  being.  But  they  approach  it  from  different  perspectives.  The 
analogous  grounds  serve  as  jurisprudential  markers  for  suspect  distinctions.  They  function 
conceptually  to  identify  the  sorts  of  claims  that  properly  fall  under  s  15.  By  screening  out  other 
cases,  they  avoid  trivializing  the  s.  15  equality  guarantee  and  promote  the  efficient  use  of  judicial 
resources.  And  they  permit  the  development  over  time  of  a  conceptual  jurisprudence  of  the  sorts 
of  distinctions  that  fall  under  the  s.  15  guarantee,  without  foreclosing  new  cases  of  discrimination. 
A  distinction  on  an  enumerated  or  analogous  ground  established,  the  contextual  and  fact-specific 
inquiry  proceeds  to  whether  the  distinction  amounts  to  discrimination  in  the  context  of  the 
particular  case. 

McLachlin  and  Bastarache  JJ.  then  went  on  to  discuss  the  second  issue,  the  criteria  for 
identification  of  analogous  grounds: 

[12]  Our  second  concern  relates  to  the  manner  in  which  a  new  analogous  ground  may  be 
identified.  In  our  view,  conflation  of  the  second  and  third  stages  of  the  Law  framework  is  to  be 
avoided.  To  be  sure.  Law  is  meant  to  provide  a  set  guidelines  and  not  a  formalistic  straitjacket, 
but  the  second  and  third  stages  are  unquestionably  distinct:  the  former  asks  whether  the 
distinction  is  on  the  basis  of  an  enumerated  or  analogous  ground,  the  latter  whether  that 
distinction  on  the  facts  of  the  case  affronts  s.  15.  Affirmative  answers  to  both  inquiries  are  a 
precondition  to  establishing  a  constitutional  claim. 

[13]  What  then  are  the  criteria  by  which  we  identify  a  ground  of  distinction  as  analogous? 

The  obvious  answer  is  that  we  look  for  grounds  of  distinction  that  are  analogous  or  like  the 
grounds  enumerated  in  s.  15  —  race,  national  or  ethnic  origin,  colour,  religion,  sex,  age,  or 
mental  or  physical  disability.  It  seems  to  us  that  what  these  grounds  have  in  common  is  the  fact 
that  they  often  serve  as  the  basis  for  stereotypical  decisions  made  not  on  the  basis  of  merit  but  on 
the  basis  of  a  personal  characteristic  that  is  immutable  or  changeable  only  at  unacceptable  cost  to 
personal  identity.  This  suggests  that  the  thrust  of  identification  of  analogous  grounds  at  the 
second  stage  of  the  Law  analysis  is  to  reveal  grounds  based  on  characteristics  that  we  cannot 
change  or  that  the  government  has  no  legitimate  interest  in  expecting  us  to  change  to  receive 
equal  treatment  under  the  law.  To  put  it  another  way,  s.  15  targets  the  denial  of  equal  treatment 
on  grounds  that  are  actually  immutable,  like  race,  or  constructively  immutable,  like  religion. 

Other  factors  identified  in  the  cases  as  associated  with  the  enumerated  and  analogous  grounds, 
like  the  fact  that  the  decision  adversely  impacts  on  a  discrete  and  insular  minority  or  a  group  that 
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has  been  historically  discriminated  against,  may  be  seen  to  flow  from  the  central  concept  of 
immutable  or  constructively  immutable  personal  characteristics,  which  too  often  have  served  as 
illegitimate  and  demeaning  proxies  for  merit-based  decision  making. 

[14]  L’Heureux-Dube  J.  ultimately  concludes  that  “Aboriginality-residence”  as  it  pertains  to 
whether  an  Aboriginal  band  member  lives  on  or  off  the  reserve  is  an  analogous  ground.  We 
agree.  L’Heureux-Dube  J.'s  discussion  makes  clear  that  the  distinction  goes  to  a  personal 
characteristic  essential  to  a  band  member’s  personal  identity,  which  is  no  less  constructively 
immutable  than  religion  or  citizenship.  Off-reserve  Aboriginal  band  members  can  change  their 
status  to  on-reserve  band  members  only  at  great  cost,  if  at  all. 

[15]  Two  brief  comments  on  this  new  analogous  ground  are  warranted.  First,  reserve  status 
should  not  be  confused  with  residence.  The  ordinary  “residence”  decisions  faced  by  the  average 
Canadians  should  not  be  confused  with  the  profound  decisions  Aboriginal  band  members  make  to 
live  on  or  off  their  reserves,  assuming  choice  is  possible.  The  reality  of  their  situation  is  unique 
and  complex.  Thus  no  new  water  is  charted,  in  the  sense  of  finding  residence,  in  the  generalized 
abstract,  to  be  an  analogous  ground.  Second,  we  note  that  the  analogous  ground  of  off-reserve 
status  or  Aboriginality-residence  is  limited  to  a  subset  of  the  Canadian  population,  while  s.  15  is 
directed  to  everyone.  In  our  view,  this  is  no  impediment  to  its  inclusion  as  an  analogous  ground 
under  s.  15.  Its  demographic  limitation  is  no  different,  for  example,  from  pregnancy,  which  is  a 
distinct,  but  fundamentally  interrelated  form  of  discrimination  from  gender.  “Embedded” 
analogous  grounds  may  be  necessary  to  permit  meaningful  consideration  of  intra-group 
discrimination. 

L’HEUREUX-DUBE  J.  (Gonthier,  Iacobucci  and  Binnie  JJ.  concurring)  wrote  a  separate 
judgment,  concurring  in  the  result,  that  was  interpreted  by  the  majority  as  suggesting  that  finding  a 
ground  to  be  analogous  to  the  enumerated  grounds  in  s.  1 5  was  a  contextual  inquiry  dependent  on  the 
nature  of  the  precise  claim  before  the  court.  L’Heureux-Dube  J.’s  comments  on  the  analogous  grounds 
stage  of  the  s.  15(1)  analysis  follow,  and  as  you  read  them  consider  whether  they  differ  significantly  from 
the  approach  of  the  majority: 

[59]  The  analysis  at  the  analogous  grounds  stage  involves  considering  whether  differential 
treatment  of  those  defined  by  that  characteristic  or  combination  of  traits  has  the  potential  to 
violate  human  dignity  in  the  sense  underlying  s.  15(1)  ...  The  analogous  grounds  inquiry,  like  the 
other  two  stages  of  analysis,  must  be  undertaken  in  a  purposive  and  contextual  manner:  Law , 
supra,  at  para.  41 .  The  “nature  and  situation  of  the  individual  or  group  at  issue,  and  the  social, 
political,  and  legal  history  of  Canadian  society’s  treatment  of  that  group”  must  be  considered: 
Law,  supra,  at  para.  93  . . . 

[60]  Various  contextual  factors  have  been  recognized  in  the  case  law  that  may  demonstrate 
that  the  trait  or  combination  of  traits  by  which  the  claimants  are  defined  has  discriminatory 
potential.  An  analogous  ground  may  be  shown  by  the  fundamental  nature  of  the  characteristic: 
whether  from  the  perspective  of  a  reasonable  person  in  the  position  of  the  claimant,  it  is  important 
to  their  identity,  personhood,  or  belonging.  The  fact  that  a  characteristic  is  immutable,  difficult  to 
change,  or  changeable  only  at  unacceptable  personal  cost  may  also  lead  to  its  recognition  as  an 
analogous  ground:  Miron  v.  Trudel,  [1995]  2  S.C.R.  418,  at  para.  148;  Vriend  v.  Alberta,  [1998]  1 
S.C.R.  493,  at  para.  90.  It  is  also  central  to  the  analysis  if  those  defined  by  the  characteristic  are 
lacking  in  political  power,  disadvantaged,  or  vulnerable  to  becoming  disadvantaged  or  having 
their  interests  overlooked:  Andrews,  supra,  at  p.  152;  Law,  supra,  at  para.  29.  Another  indicator 
is  whether  the  ground  is  included  in  federal  and  provincial  human  rights  codes:  Miron,  supra,  at 
para.  148.  Other  criteria,  of  course,  may  also  be  considered  in  subsequent  cases,  and  none  of  the 
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above  indicators  are  necessary >  for  the  recognition  of  an  analogous  ground  or  combination  of 
grounds:  Miron ,  supra,  at  para.  149. 

[61]  1  should  also  note  that  if  indicia  of  an  analogous  ground  are  not  present  in  general,  or 
among  a  certain  group  in  Canadian  society,  they  may  nevertheless  be  present  in  another  social  or 
legislative  context,  within  a  different  group  in  Canadian  society,  or  in  a  given  geographic  area,  to 
give  only  a  few  examples.  Here,  to  illustrate,  the  nature  of  the  decisions  band  members  make 
about  whether  to  live  on  or  off  a  reserve  are  different  from  those  made  by  many  other  Canadians 
in  relation  to  their  place  of  residence.  So  are  other  factors  related  to  the  analogous  grounds 
analysis  that  still  affect  them.  The  second  stage  must  therefore  be  flexible  enough  to  adapt  to 
stereotyping,  prejudice,  or  denials  of  human  dignity  and  worth  that  might  occur  in  specific  ways 
for  specific  groups  of  people,  to  recognize  that  personal  characteristics  may  overlap  or  intersect 
(such  as  race,  band  membership,  and  place  of  residence  in  this  case),  and  to  reflect  changing 
social  phenomena  or  new  or  different  forms  of  stereotyping  or  prejudice.  As  this  Court 
unanimously  held  in  Law ,  supra,  at  para.  73:  “The  possibility  of  new  forms  of  discrimination 
denying  essential  human  worth  cannot  be  foreclosed”. 

[62]  Here,  several  factors  lead  to  the  conclusion  that  recognizing  off-reserve  band  member 
status  as  an  analogous  ground  would  accord  with  the  purposes  of  s.  15(1).  From  the  perspective 
of  off-reserve  band  members,  the  choice  of  whether  to  live  on-  or  off-reserve,  if  it  is  available  to 
them,  is  an  important  one  to  their  identity  and  personhood,  and  is  therefore  fundamental.  It 
involves  choosing  whether  to  live  with  other  members  of  the  band  to  which  they  belong,  or  apart 
from  them.  It  relates  to  a  community  and  land  that  have  particular  social  and  cultural  significance 
to  many  or  most  band  members.  Also  critical  is  the  fact  that  as  discussed  below  during  the  third 
stage  of  analysis,  band  members  living  off-reserve  have  generally  experienced  disadvantage, 
stereotyping,  and  prejudice,  and  form  part  of  a  “discrete  and  insular  minority”  defined  by  race 
and  place  of  residence.  In  addition,  because  of  the  lack  of  opportunities  and  housing  on  many 
reserves,  and  the  fact  that  the  Indian  Act's  rules  formerly  removed  band  membership  from 
various  categories  of  band  members,  residence  off  the  reserve  has  often  been  forced  upon  them, 
or  constitutes  a  choice  made  reluctantly  or  at  high  personal  cost.  For  these  reasons,  the  second 
stage  of  analysis  has  been  satisfied,  and  “off-reserve  band  member  status”  is  an  analogous 
ground.  It  will  hereafter  be  recognized  as  an  analogous  ground  in  any  future  case  involving  this 
combination  of  traits.  I  note  that  in  making  this  determination,  I  make  no  findings  about 
“residence”  as  an  analogous  ground  in  contexts  other  than  as  it  affects  band  members  who  do  not 
live  on  the  reserve  of  the  band  to  which  they  belong. 

All  members  of  the  Court  agreed,  at  the  third  stage  of  the  Law  analysis,  that  the  distinction  drawn 
by  s.  77(1)  of  the  Indian  Act  discriminated  against  off-reserve  band  members.  The  distinction  perpetuated 
the  historic  disadvantage  experienced  by  off-reserve  band  members.  The  distinction  did  not  correspond 
with  the  characteristics  of  off-reserve  band  members  in  a  way  that  respected  their  dignity  and  difference. 
Although  some  of  the  decisions  of  band  councils  related  to  matters  of  purely  local  interest,  the  complete 
denial  to  off-reserve  members  of  the  right  to  vote  and  participate  in  governance  treated  them  as  less 
worthy  and  deserving  than  other  band  members.  The  distinction  was  based  on  a  stereotype  that  presumed 
that  Aboriginals  living  off-reserve  were  not  interested  in  maintaining  meaningful  participation  in  the  band 
or  preserving  their  cultural  identity.  Finally,  the  interests  affected  were  fundamental  as  they  related  to  the 
preservation  of  cultural  identity  on  the  part  of  aboriginals  living  off-reserve.  As  well,  band  councils  had 
the  power  to  make  important  decisions  with  respect  to  the  surrender  of  lands,  the  allocation  of  land  to 
band  members,  and  the  raising  of  funds  and  the  making  of  expenditures  for  the  benefit  of  all  band 
members  that  could  have  a  significant  effect  on  the  interests  of  off-reserve  band  members. 
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All  members  of  the  Court  also  agreed  that  s.  77(1)  of  the  Indian  Act ,  having  been  found  to  violate 
s.15,  could  not  be  justified  under  s.l.  Although  the  restriction  on  voting  was  rationally  connected  to  the 
objective  of  giving  a  voice  in  the  affairs  of  the  reserve  only  to  the  persons  most  directly  affected  by  the 
decisions  of  the  band  council,  it  was  not  minimally  impairing  of  equality  rights.  The  government  had  not 
demonstrated  that  a  complete  denial  of  the  right  of  band  members  living  off-reserve  to  participate  in  the 
affairs  of  the  band  was  necessary.  More  specifically,  the  government  had  led  no  evidence  of  the  costs  and 
administrative  difficulties  associated  with  other  schemes  which  would  give  off-reserve  members  some 
role  in  band  governance. 


With  respect  to  remedy,  the  words  “and  is  ordinarily  resident”  were  struck  from  the  statute,  but 
the  order  was  delayed  for  a  period  of  eighteen  months  to  allow  the  parties  to  create  an  electoral  structure 
that  would  conform  to  the  requirements  of  the  Charter. 


